How To Contest
Clawbacks Provisions

“ Companies out of compliance on
tax abatement agreements can still make
a compelling case for relief.”
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The race among states and cities to lure new companies and retain existing
businesses has been furious, featuring aggressive offerings of significant
tax allowances in exchange for promises of jobs and capital investment.

But taxpayers must be cautious. When the government lends a bigger hand
that hand can claw back realized tax savings.

Deals involing property tax abatement usually include a promise by a
business to invest certain sums of money in its properties and create and/or
retain a certain number of jobs.

In return, the local taxing authority exempts all or a portion of the property
taxes a business otherwise would have to pay on the new development over
some specific period of time.

Governments often insist that abatement contracts permit them to recoup tax
savings if a company falls short of its investment and/or hiring aims.
Generally referred to as “clawbacks,” these provisions in tax abatement
agreements are becoming more commonplace and governments are keen
on enforcing them.

Many current beneficiaries of tax abatements operate under agreements
that originated prior to the recession that began in December 2007, when
business expansion appeared more attainable.

However, new economic challenges have frustrated expansion objectives.
And with governments mired in search of additional revenue, the potential
for clawback appears greater.

Recognizing that clawback is a risk commensurate with the tax benefit, tax
abatement recipients facing the prospect of clawback still have the
possibility of avoiding the risk.

Escaping clawbacks

When a company enters into an abatement agreement with a municipality, it
should be fully aware of the ramifications if the investment and/or hiring fall
short of promised levels.

Agreements often allow taxing authorities to cancel abatements when
companies fall out of compliance and may also require reimbursement of
past tax savings in proportion to investment or employment shortfalls.

In other cases, noncompliance could mean recoupment by the tax collector
of all tax abatement savings to date. Total recoupment of tax savings is
illustrated in the chart above, where the recipient of a long-term abatement
complied with job requirements for seven years but fell out of compliance in
year eight, violating the abatement agreement.

When a clawback provision exists, the owner should examine the language
to see if it applies to the circumstances of his property. Some clawback
language might excuse shortcomings because of factors beyond the
property owner's control.

This amorphous test often is tied to an unforeseeable reduction in demand
for the company's product or services, or something similar. Because of the
recent economic downturn, much litigation can be expected regarding these
issues.
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In some situations, a taxpayer should consider renegotiating the abatement
agreement. A business can be in a surprisingly strong negotiating position,
especially in instances where it can boast contributions to the local
economy.

Confronted with the possibility of losing such a business to another
municipality, local officials might be willing to work out a deal.

Where negotiation fails, a business can consider fighting the government's
clawback.

Special attention should be paid to the applicable statutes. The local
governments clawback effort might run afoul of statutory abatement
cancellation and reimbursement schemes to such a degree that the
provision should be nullified.

When a business has complied with abatement terms before the shortfall, a
court might hesitate to award the government a windfall recoupment of all tax
abatement savings.

Every case is unique, but the value of the abatement makes fighting the
clawback worthwhile.

American Property Tax Counsel



How To Contest Clawbacks Provisions

Stephen Paul is a partner in the Indianapolis law
firm of Baker & Daniels, the Indiana member of
American Property Tax Counsel. He can be reached at
stephen.paul@bakerd.com.

Fenton Strickland can be reached at
fenton.strickland@bakerd.com.

Questions? Comments? Send themto us and we will respond!
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